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GOODSTEIN 

LAW GROUP 
PLLC              

501 S. G Street Carolyn A. Lake 

Tacoma, WA  98402 Attorney at Law 

Fax: (253) 779-4411 clake@goodsteinlaw.com  

Tel: (253) 779-4000 

July 21, 2016 
VIA EMAIL 
William A. Lemp, III 
(William.lemp@pdc.wa.gov) 
Lead Political Finance Investigator  
State of Washington 
Public Disclosure Commission  
PO Box 40908 
Olympia, WA   98504-0908 
 

RE: PDC Case 6626 – Request for Recusal/Motion for Disqualification  
            Port of Tacoma Response to Complaint  
 
Dear Mr. Lemp: 

We represent the Port of Tacoma (“Port”) and submit this request for recusal /Motion 

for Disqualification pursuant to RCW 34.05.425 and related legal authority, cited 

herein. For the reasons described below, we respectfully request that Executive Director 

Evelyn Fielding Lopez voluntarily recuse herself from any role in the review, assessment 

and processing by the Public Disclosure Commission (“Commission”) in PDC Case 

6626, opened as a result of the Citizen Action Complaint (Complaint”) filed by Arthur 

West with the Washington State Attorney General’s Office (AG) on June 16, 2016. 

Alternatively, if Ms. Lopez declines to recuse, we submit this Motion for 

Disqualification.  

The Port does not take lightly the action of filing this request and Motion. We embrace 
and share the PDC’s commitment to transparency and impartiality, and protecting the 
integrity of the ballot process. (“…the people shall be assured of .... the utmost integrity, 
honesty and fairness in the dealings of the officials in all public transactions and 
decisions.” RCW 42.17A.001, Declaration of Purpose.) Those same principles were a 
large motivation for the Port’s ultimate action to file the Declaratory Judgment action so 
an impartial court could rule on the validity of the two Save Tacoma Water Initiatives. 
It’s undisputed that a planned and now abandoned methanol plant was the incubation 
issue that prompted the two Save Tacoma Water (“STW”) Initiative drives. See Exhibit 
11, STW Initiative 6, entitled “Stop the Methanol Plant and Exhibit 2, STW Initiative 5.  

                                                           
1 “Residents of Tacoma, University Place, Ruston, Fife, Milton, Kent, Covington, Bonney Lake, Lakewood, 

Steilacoom, Federal Way, the Muckleshoot and Puyallup Reservations and portions of Des Moines and 
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It was with disappointment that the Port became aware of various public comments 
made by the Executive Director regarding the Port and Chamber, in the context of the 
now abandoned methanol plant, which issue is inextricably bound with the Initiative 
actions at the heart of this PDC case. The tenor, substance and fact of the Executive 
Director’s several written public comments leaves the Port with the conclusion that 
recusal/disqualification of the Executive Director is needed for the PDC’s process in this 
case to be fair, free from prejudice, and have the appearance of impartiality, as the law 
requires and as the Port deserves. We appreciate your consideration.    

I. Relief Requested:  

Petitioners request that PDC Executive Director Ms. Evelyn Fielding Lopez recuse 
herself and or be disqualified from any action on PDC cases 6626, 6627 and 6628, and 
the complaint, including its initial review and the resulting determination that a formal 
investigation be undertaken, be transferred to an appropriate substitute reviewing 
officer and be freshly and independently undertaken.  

II. Basis for Relief: Violation of Appearance of Fairness Doctrine, Personal 
Interest and or Actual Bias.  

Appearance of Fairness Doctrine. Wash. Rev. Code § 34.05.425(3) provides that a 
presiding officer is subject to disqualification for bias, prejudice, interest, or any other 
cause provided in that chapter or for which a judge is disqualified. The appearance of 
fairness doctrine requires that an administrative body must be fair, free from prejudice, 
and have the appearance of impartiality. 

The appearance of fairness doctrine provides that “[m]embers of commissions with the 
role of conducting fair and impartial fact-finding hearings must, as far as practical, be 
open-minded, objective, impartial, free of entangling influences, capable of hearing the 
weak voices as well as the strong and must also give the appearance of impartiality.” 
Narrowsview Pres. Ass'n v. City of Tacoma, 84 Wn.2d 416, 420, 526 P.2d 897 (1974), 
as quoted in Residents Opposed to Kittitas Turbines v. State Energy Facility Site 
Evaluation Council, 165 Wn.2d 275, 197 P.3d 1153, 2008.  

…the appearance of fairness doctrine certainly can be used to challenge an individual's 

participation as an administrative decision maker. Kittitas Turbines at 1160. 

The doctrine applies only “as far as practical” to ensure fair and objective decision 

making by administrative bodies. Id. The practicality of the appearance of fairness will 

largely be determined by the procedures being applied. Narrows View. 

 

                                                                                                                                                                                           
Auburn are dependent on fresh water from Tacoma Public Utility. The proposed methanol refinery would 

use the same water source. The proposed methanol refinery is estimated to use 14 to 22 million gallons of 

water every day (this number keeps changing) equal to what 185,000 to 291,000 residents use daily 

(Tacoma 2015 Population: 198,397)”. Text from STW Initiative 6 – Stop the Methanol Plant. 
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Role of PDC Executive Director Requires Impartiality. WAC 390-37-010 sets 
forth the procedures for Commission adjudicative proceedings (enforcement hearings) 
in compliance cases under the commission's jurisdiction, and provide that the 
Commission procedures are also governed by RCW 42.17A.755, and the adjudicative 
proceedings provisions of chapter 34.05 RCW, the Administrative Proceedings Act. 
(APA). The APA contemplates that an administrative proceeding may involve both a 
presiding officer and a reviewing officer. The presiding officer oversees the hearing and 
initial order, while the reviewing officer reviews the initial order. The reviewing officer 
may be the agency head.  

As applied to the PDC, WAC 390-37-060 codifies the role of the Executive Director as 

the reviewing officer.2 The PDC Executive Director conducts the initial review of the 

complaint. An “initial review” is a preliminary investigation to determine whether the 

allegations are limited to minor or technical violations of chapter 42.17A or if there is 

sufficient ground indicating that a material violation of chapter 42.17A RCW may have 

occurred so as to warrant a formal investigation. The Executive Director is empowered 

to take various actions as a result of the initial review:  

 return any complaint that is obviously unfounded or frivolous.  

 resolve any complaint that alleges minor or technical violations 

 resolve any complaint that alleges minor or technical violations of 

chapter 42.17A RCW, or  

 initiate a formal investigation. 

 
PDC/APA Standards for Disqualification. The APA allows for the disqualification 

and replacement of a reviewing officer. RCW 34.05.464(3) provides that RCW 

34.05.425 and 34.05.455 apply to a reviewing officer "to the same extent that it is 

applicable to presiding officers." RCW 34.05.425(3) provides that a presiding officer "is 
                                                           
2 Enforcement procedures—Alternative responses to noncompliance—Investigation of 
complaints—Initiation of adjudicative proceeding. 

(1) Upon receipt of a complaint, the executive director will conduct an initial review of the complaint 
to determine what action will be taken. An initial review is a preliminary investigation to determine 
whether the allegations are limited to minor or technical violations of chapter 42.17A or if there is 
sufficient ground indicating that a material violation of chapter 42.17A RCW may have occurred so as to 
warrant a formal investigation. 

(a) The executive director shall return any complaint that is obviously unfounded or frivolous. The 
executive director will inform the complainant why the complaint is returned. 

(b) The executive director may resolve any complaint that alleges minor or technical violations of 
chapter 42.17A by issuing a formal written warning. If the resolution is conditioned upon the respondent 
reaching or maintaining compliance, specific expectations and any deadlines should be clearly explained 
in the written warning. A respondent's failure to meet conditions may result in a complaint being 
reopened. 

(c) The executive director may use the complaint publication process set out in WAC 390-32-030 to 
resolve any complaint that alleges minor or technical violations of chapter 42.17ARCW. 

(d) The director shall initiate a formal investigation whenever an initial review of a complaint 
indicates that a material violation of chapter 42.17A RCW may have occurred. 

(2) If the executive director determines a formal investigation will require the expenditure of 
substantial resources, the executive director may request review and concurrence by the commission 
before proceeding. 
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subject to disqualification for bias, prejudice, interest, or any other cause provided in 

this chapter or for which a judge is disqualified." 

In the administrative law context, the Washington Supreme Court has recognized that at 
least three types of bias call for disqualification. 

“These are [1] prejudgment concerning issues of fact about parties in a particular case; 
[2] partiality evidencing a personal bias or personal prejudice signifying an attitude for 
or against a party as distinguished from issues of law or policy; and [3] … an interest 
whereby one stands to gain or lose by a decision either way.”3 

The Supreme Court has applied the appearance of fairness doctrine “to administrative 
tribunals acting in a quasi-judicial capacity in two circumstances: (1) when an agency 
has employed procedures that created the appearance of unfairness and (2) when one or 
more acting members of the  decision-making bodies have apparent conflicts of interest 
creating an appearance of unfairness or partiality.” 4  The test is whether “ ‘a 
disinterested person, having been apprised of the totality of a board member's personal 
interest in a matter being acted upon, [would] be reasonably justified in thinking that 
partiality may exist[.]’ ” 5 

Generally, under the appearance of fairness doctrine, proceedings before administrative 
tribunals acting in a quasi-judicial capacity are valid only if "a reasonably prudent and 
disinterested observer would conclude  that all parties obtained a fair, impartial, and 
neutral hearing." Wash. Med. Disciplinary Bd. v. Johnston, 99 Wn.2d 466, 478, 663 
P.2d 457 (1983). The doctrine is intended to avoid the evil of participation in the 
decision-making process by a person who is personally interested or biased. City of 
Hoquiam v. Pub. Employment Relations Comm'n, 97 Wn.2d 481, 488, 646 P.2d 129 
(1982). 

The common law rules that apply to judges regarding disqualification for conflict of 
interest also apply to administrative tribunals.6  

RCW 34.05.425(3) and RCW 34.05.464(3) provide that a reviewing officer may 

disqualify for any reason "for which a judge is disqualified." Judges are governed by the 

Code of Judicial Conduct (CJC), which is applied by using "an objective test that 

assumes that 'a reasonable person knows and understands all the relevant facts.'"  

Canon 3(D) of the CJC provides that "[j]udges should disqualify themselves in a 

proceeding in which their impartiality might reasonably be questioned, including but 

not limited to instances in which . . . the judge has a personal bias or prejudice 

                                                           
3 Ritter v. Bd. of Comm'rs of Adams County Pub. Hosp. Dist. No. 1, 96 Wn.2d 503, 512, 637 P.2d 940 
(1981) (alterations in original) (quoting Buell v. City of Bremerton, 80 Wn.2d 518, 524, 495 P.2d 1358 
(1972)). 
4  City of Hoquiam v. Pub. Employment Relations Comm'n, 97 Wn.2d 481, 488, 646 P.2d 129 (1982) 
(citation omitted). 
5  Id. (quoting Swift v. Island County, 87 Wn.2d 348, 361, 552 P.2d 175 (1976)).  RCW 34.05.455(1) and 
(2) also generally provide,   subject to exceptions not pertinent here, that "a presiding officer may not 
communicate" with certain persons "regarding any issue in the proceeding."  
6  Hill v. Dep't of Labor & Indus., 90 Wn.2d 276, 279-80, 580 P.2d 636 (1978) 
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concerning a party"; the judge has "personal knowledge of disputed evidentiary facts 

concerning the proceeding"; or "the judge previously served as a lawyer or was a 

material witness in the matter in controversy."  

Canon 3(A)(4) of the CJC provides generally that a judge may "neither initiate nor 

consider ex parte or other communications concerning a pending or impending 

proceeding." Similarly, RCW 34.05.455(1) and (2) generally provide, subject to 

exceptions not pertinent here, that "a presiding officer may not communicate" with 

certain persons "regarding any issue in the proceeding." 

Further, Canons of Judicial Ethics (CJE) preclude a judge from hearing a case if the 
judge's impartiality may be reasonably questioned. CJE 3(C)(1); RCW 4.12.040. 

Presumption & Burden. In the context of administrative proceedings, the 
appearance of fairness doctrine exists in tension with the presumption that public 
officials will properly perform their duties. See Medical Disciplinary Bd. V. Johnston, 
99 Wash. 2d 466, 474-75, 663 P.2d 457 (1983) at 479. 

The presumption is that public officers will properly and legally perform their duties 
until the contrary is shown. 7  

A judge or administrative agency is presumed not to be biased.8 A person alleging bias 
must make an affirmative showing to that effect. 9  A party claiming an appearance of 
fairness violation is required to present specific evidence of a violation, not 
speculation.10  

In order to show bias, the petitioner must make an affirmative showing of prejudice 
other than a general predilection toward a given result. Medical Disciplinary Bd. V. 
Johnston, 99 Wash. 2d 466, 474-75, 663 P.2d 457 (1983).  

To overcome the presumption, a party invoking the appearance of fairness doctrine 
must come forth with evidence of actual or potential bias. Org. to Preserve Agric. Lands 
v. Adams County, 128 Wn.2d 869, 890, 913 P.2d 793 (1996) (evidence that 
commissioner received 63 phone calls during the prior year from a waste management 
company insufficient to demonstrate actual or potential bias because the commissioner 
had other matters pending with the company unrelated to the adjudicative proceeding); 
State v. Post, 118 Wn.2d 596, 619, 826 P.2d 172, 837 P.2d 599 (1992) (no appearance of 
unfairness where presentence report was prepared by an allegedly biased person 
because there was no evidence of the judge's actual or potential bias); Magula v. Dep't 
of Labor & Indus., 116 Wn. App. 966, 972-73, 69 P.3d 354 (2003) (no appearance of 
unfairness where 6 electricians are among the 13 voting members deciding whether 
electrical work must be performed by electricians rather than general contractors). 

                                                           
7  Id. at 489 (quoting Rosso v. State Pers. Bd., 68 Wn.2d 16, 20, 411 P.2d 138 (1966)). 
8 See id. at 513. 
9 Id. at 512. 
10  Sherman v. Moloney, 106 Wn.2d 873, 883-84, 725 P.2d 966 (1986). 
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Bias has been found in situations in which the decision maker had a personal interest in 
the matter under consideration. Chi., Milwaukee, St. Paul & Pac. R.R. v. Wash. State 
Human Rights Comm'n, 87 Wn.2d 802, 557 P.2d 307 (1976) (appearance of unfairness 
where an appointed member of the hearing tribunal had a pending job application with 
one of the parties); Buell, 80 Wn.2d 518 (appearance of fairness violated where planning 
commission member had a personal financial stake in a rezone decision); State ex rel. 
Beam v. Fulwiler, 76 Wn.2d 313, 456 P.2d 322 (1969) (commission could not adjudicate 
the appeal of a civil service employee where four of the five commission members had 
engaged in a multi-faceted and "concerted effort" to have him removed from office).  

Personal Interest Violates Appearance of Fairness. Here, there is evidence that 
the PDC Executive Director and reviewing officer had a personal interest in the STW 
Initiative proceedings. The Executive Director was a frequent user of social media on the 
issues of the Port, the Chamber, and the planned methanol plant which spawned the 
STW Initiatives.  See Exhibit 3 - Facebook entries dated December 20, 2015, January 
22, 2016, February 1, 2016, and Ms. Lopez’s quote in TNT News article March 10, 2016.  

In a comment to a TNT editorial dated February 15, 2016, Ms. Lopez voiced opposition 
to the Supreme Court decision in Spokane Entrepreneurial Ctr. v. Spokane Moves to 
Amend the Constitution, 185 WA 2d. 97 (Feb. 4, 2016), the very case upon which the 
Port, EDB and Chamber’s legal challenge was based.  Exhibit 4. The Facebook-based 
comment has since been deleted; Petitioners are seeking to retrieve it, and requests that 
Ms. Lopez’s Facebook Activity Log be maintained for this purpose.  

Ms. Lopez’s comments leave no doubt that her “impartiality may be reasonably 
questioned”. On January 22, 2016 she wrote in a Facebook comment to a TBNT article:  
“Tacoma, we can’t let the venal and irresponsible Port and Chamber continue this 
nonsense -- time for the real people of Tacoma to decide what is in the best interest of 
Tacoma”. Emphasis added.  

Under the appearance of fairness doctrine, it is not necessary to show that a decision-
maker's bias actually affected the outcome, only that it could have. Buell v. City of 
Bremerton, 80 Wn.2d 518, 523, 495 P.2d 1358 (1972).  

III. Conclusion: 

Petitioner Port respectfully requests that PDC Executive Director Ms. Evelyn Fielding 
Lopez recuse herself, or by this Motion be disqualified from any action on PDC cases 
6626, and that the Complaint in this matter, including its initial review and the resulting 
determination that a formal investigation be undertaken, be transferred to an 
appropriate substitute reviewing officer and review be freshly and independently 
undertaken.  

Sincerely, 
Goodstein Law Group PLLC 
Carolyn A. Lake  
Carolyn A. Lake 
Enclosures: Exhibits 1-4 
cc: John Wolfe, CEO, Port of Tacoma 
 Port of Tacoma Commissioners 
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